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STATEMENT OF THE CASE 


The appellant, an uninsured motorist, had an accident 
with a parked automobile belonging to one Eric ome an 
itinerant salesman. Lauer's insurance company paid for the 
damages, less the deductible and thus became subrogated to 
Lauer's claim against the appellant. The subrogee immediately 
sought reimbursement from the appellant through local Financial 
Responsibility sanctions. Appellant and the subrogee reached 


an agreement whereby appellant was to pay the subrogee the sum 


of $473.24. The Financial Responsibily office immediately 
“determined” the amount of damages for which the appellant 

was required to show "financial responsibility"* by adopting 

the amount for which Lauer had settled his claim. The Financial 
Responsibility office thereupon sent appellant a notice of sus- 


pension of his "driving privileges" unless he showed | financial 


responsibility. 


| 
litle XL, Section 432, et seq. 

| 

| 


Appellant elected to comply by seeking to pay in 
installments, and secured the written consent of the carrier- 
subrogee, on the form furnished by the Responsibility Office 


for this purpose; executed under oath by him, he filed it as 


the Statute provides .2 


This notice reflected that appellant had agreed to 
pay the insurance company Four Hundred Seventy-three Dollars 
($473.24 and Twenty-four cents, in monthly installments of 
Fifty Dollars ($50.00), in full settlement of all claims arising 
out of the said accident. In the meantime, the insurance 
company had secured a general acquittance, from Lauer, releasing 
appellant from all of Lauer's claims and demands. 

By routine of the foregoing, appellant was entitled 
to retain his driving privilege in the District of Columbia, 
the Commissioners were under statutory command to refrain from 
“requiring the deposit of security” and were directed to 
terminate any prior order of suspension (note 2, supra). The 
Commissioners had accepted and acted on notice of the subro- 
gation and of appellant's compliance with the Act, by receipt 
of the said agreement with them, and the signed copy with the 


2Sec. 433 authorizes such “determination.” 


Sec. 40-449 {a) provides: 

Any two or more persons involved in or affected 
by an accident as described in Section 40-432 may at any 
time enter into a written agreement for the payment of an 
agreed amount with respect to all claims of any such 
persons because of bodily injury to or death or property 
damage arising from such accident, which agreement may 
provide for payment in installments, and may file a signed 
copy with the Commissioners. 


{Continued} 


| 
office, as is permitted under Sec. 40-440 (a). Some unidenti- 


fied functionary of the Commissioners, however, instead of 


merely terminating the prior suspension, as the Statute com- 
mands, reissued the notice of suspension, and required" 
appellant to show financial responsibility in the amount of 


Four Hundred Seventy three Dollars and Twenty-four cents 


($473.24) .3 


| 


Meantime, appellant sought to obtain a “release” on 


the form issued by the Responsibility Office, by requesting 


the subrogee to obtain Lauer's signature thereon, or to sign 
Lauer's name as his agent. Appellant never received an acknow- 


ledgement or reply. 


2 (continued) 
Sec. 40-440 (b): 


The Commissioners, to the extent provided by any 
any such agreement filed with them shall not require the 
deposit of security and shall terminate any prior order 
or suspension. 
| 
3It is not clear whether the first demand and suspension 
was merely reissued or whether there was, in fact, a second 
determination. However, neither was authorized after appellant's 
compliance and both were prohibited by specific provisions of 
Sections 40-433 and 40-440 (b) of the Financial Responsibility 
Act. Sec. 40-433 authorizes and enpowers the Commissioners to 
make the determination, but provides: 
Such determination shall not be made | 
with respect to drivers or owners who are exempt) 
under succeeding sections of this chapter from | 
the requirements as to security and suspension. 


As a consequence of the illegal demands of the 
Commissioners, and when he neither received an acknowledgement 
of the letter disclosing the "necessity" of securing such a 
“yelease", but while still paying the carrier as per his 


agreement, appellant affixed Lauer's signature to the “demanded” 


release? and delivered it to the clerk who, by so much, had 


exacted appellant‘s “second” compliance with the Statute. 
Meanwhile, and thereafter, appellant continued to pay his 
installments and honor his obligation by virtue of which he 
first had legitmately retained his driving privileges. 
Appellant continued his installment payments for some 
period of time,’ then fell by the wayside. The carrier-subro- 
gee wrote him about his failure, reminding him that their 
forbearance permitted him to retain his driving privileges. 
A copy of this letter is in the record, marked Exhibit D-6. 
Appellant then sent the balance of his installment payments 
in full, and enclosed with a letter of transmittal, a release, 
indicating that the obligation was paid in full. A copy of 
this letter is in the record, marked Exhibit G-9, and a copy 
of appellant's cancelled check, the original of which he also 
had enclosed in his letter, is likewise of record hereto, 
marked Exhibit D-4. ‘when appellant didn't hear from the subro- 
gee, he followed up this letter with a second letter requesting 
the ‘final receipt marked paid in full". A copy of this 
letter is in the record attached, marked Exhibit D-10. Appellani 
never got an acknowledgement of either letter, or any response 


at all, nor had he ever gotten one to the date of his trial. 


At or about this time, appellant did get a 


4 


demand,” from the Office of Financial Responsibility, giving 


notice of the proposed suspension of his driving privileges 


unless he showed “responsibility” for demages it determined 


| 
to be in the amount of Four Hundred Sixty-five Dollars ($465.00). 
| 


A copy of this demand and notice is of record herein, marked 
Exhibit G 7. Appellant exhibited his cancelled checks, and 
protested that he was not required to “show responsibility’ for 
the i..uer accident all over again, as it had been paia in full. 
The office was adamant in requiring obedience to its demand, 
and appellant, unable to hear from the subrogee or the 
travelling Lauer,” executed the “second release“ in Lauer's 
name, but in the amount “newly determined and demanded. “ A 
copy of this release, marked Exhibit G-2, is also of record. 
The appellant stipulated Lauer did not sigh the 
releases, testified at trial that he signed both “releases”, 
affixing Lauer's signature thereto because he thought and 
believed he had implied authority to do so under all! of the 
circumstances. He testified that, in March, 1966, ne was 
called to the Financial Responsibility and asked if he had 
forged Lauer's name, but insisted that he had the aCe DOLLY, 


to affix Lauer's signatures to the two releases because of 
i 


the circumstances. At that time, he wrote on a paper the 
| 


4onere was also a fourth notice of suspension and demanded that 
appellant show financial responsibility for damages in the 
amount of $490.00, a copy of which is attached hereto marked 
Exhibit : | 


Sucare irks the crop-filled bird.“ 


substance of the foregoing testimony. A copy of the written 
statement appellant gave is of record herein, marked Exhibit 
G-9. Appellant testified that the Financial Responsibility 
Office would not accept his cancelled checks showing that he 
had completely paid his obligation under the Statute, but 
refused to issue automobile tags to appellant until he “gave 


security for damages AT THAT TIME DETERMINED TO BE FOUR HUNDRED 


TEN DOLLARS ($410.00).’ Appellant then posted Four Hundred 


Ten Dollars ($410.00), to “show financial responsibility” 

for the accident with Lauer that he already had satisfied eight 
months (8) before. This sum remained with the Financial 
Responsibility Office for these last two and one-half (2 1/2) 


years. 
STATEMENT OF POINTS RELIED UPON ON APPEAL 


I. The trial Court erred in not granting motion for judgment 
of acguittal. 
II. The trial Court erred in charing the jury that intent 
to defraud could be inferred from the District of Columbia's 
reliance upon the release. 
III. The trial Court erred in refusing to charge the jury 
that somebody must be deprived of something in order for 
there to be a forgery. 


7 rhe indiscriminate, arbitrary and prohibited determinations 
and the capricious suspensions of appellant's driving 
privileges reflects a course of conduct indicative of a 
reprehensible disregard of the Statute, not merely a clerical 
misprison. 


Iv. The trial Court erred in refusing to charge the jury that 


‘when an instrument is forged and uttered by the person, 


he can only be guilty of forgery. 
Vv. The trial Court erred in reinstructing the jury in going 
beyond the question asked by the jury. 
The trial Court erred in limiting the number of) character 
witnesses and in refusing to permit counsel for) the 
defendant as a lawyer, while permitting Government 
counsel to use defendant's occupation to blow-up the 


offense. 


I hereby certify that this case has not been before 


this Court on any other issue, other than those presented here. 


En 


Thurman L. Dodson 


—42) - 
SUMMARY OF ARGUMENT 


The defendant E. Lewis Ferrell, was indicted under 


Title XXII, Section 401, D.C. Code (967) for forgery and 


uttering of two releases under the Pinancial Responsibility 
Statute of the District of Columbia. The appellant was arraig- 
ned on said indictment, at which time he entered a plea of 

not guilty. 

The cause was subsequently set for trial on said 
indictment, whereupon the Government presented evidence showing 
the circumstances and conditions of the acts complained of, 
while the defendant relying largely on the evidence presented, 
took the position of assuming all the Government had said was 
true, the facts, as established did not spell a forgery under 
the statute; because of the missing of several necessary 
elements of the crime. 

The defendant, having complied with the pertinent pro- 
visions of the Pinancial Responsibility Statute, had at the 
time of both of the alleged forgeries secured his privilege of 
driving, in the first instance by virtue of the agreement and 
in the second instance, by virtue of having paid the damages 
in full, and had in fact received a release as the inscription 
on his final check showed. The defendant contended below 
and contends here, that at the time of the alleged forgeries, 
there was nothing of value that he could obtain to which he 
was not then already entitled. 


To permit an indictment for forgery to stand upon such 


a specious foundation does violence to our elementary) concept 
| 


of criminal justice. 


| 
ARGUMENT 
| 


THE TRIAL COURT ERRED IN NOT GRANTING MOTION FOR 
JUDGMENT OF ACQUITTAL. 


Appellant was charged with forgery in counts 1 and 
3 of the indictment and with uttering the forged instruments 
in counts 2 and 4. Appellant, an uninsured motorist,); struck the 
vehicle of a non-resident motorist. To satisfy the provisions 
of the Financial Responsibility Statute, appellant entered 
into an agreement with the insurance company which was subro- 
gated to the non-resident motorist's claim and filed the 
agreement with the Financial Responsibility Section. |The 
non: resident motorist executed a complete release of appellant 


and forwarded it to the subrogated insurance company. 

Having used one of the ways the statute acotides 
for complying and showing financial responsibility ,° rhe 
appellant was entitled to maintain his driving privileges 
without more. However, the Financial Responsibility Section 
insisted that the appellant present with a release from the 
non-resident motorist. Knowing that the non-resident) motorist 
had released him and that he, because of that release, had 


8nitle XL, Section 402, D.C. Code, 1967 Edition. 
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executed the agreement to pay the insurance company, appellant 
sent the insurance company 2a release for its insured to execute, 
asking the company to return it to him for conveyance to the 
Financial Responsibility Section. Appellant until this day, 
has not received the release. 

The appellant testified that he felt that he had 
implied authority to sign the motorist's name under the 
circumstances. 


When appellant did not receive his license plates 


in 1966 (the alleged criminal act took place in 1964 and the in- 


dictment was returned in 1967), he was sent to the Financial 
Responsibility Section where he was confronted with the 
questioned mieases (only one is now involved because the jury 
found him not guilty on count 4 and the Court dismissed count 
3 at argument on the motion for a new trial). Appellant did 
not deny signing the release, but indicated that he had the 
right to do se. He showed the official the cancelled checks 
to prove that he had paid the amount owed in full and that 
the last check contained in full release in its endorsement. 
Nevertheless, appellant was required to deposit, not the 
amount of money originally claimed, but an increasec amount. 
Apparently, a new official had changed the amount of damage 
claimed. 

Appellant claims that these undisputed facts to 
not show forgery. Since appellant had already complied with 


the Pinancial Responsibility Act, anything further was a nullity 


aT - 


In Gooch vs. State, 31S. 24 779 (Ala. a.) jappellant 
2 ete, it 5S. 2a 779 (Al 


was indicted for forging a check which bore a date that was 


a Sunday. An Alabama statute makes contracts madelon Sunday 


void. It was held that the indictment did not ch-rge a crime, 
Since the forged instrument was a nullity. 

In Ziss vs. State, 84 N.E. 2d 716 (ind. a.) the election 
code provided that during January after such general election 
the clerk of the registration board shall examine the rolls of 
registered voters and send notices on a prescribed form to those 
voters who did not vote or register after the primary to the 
effect that they would be dropped from the rolls if they did not 
£i11 out the form apply for reinstatement within thrity days. 
Appellant was convicted of forgery of voters' names on these 
forms. The affidavit did not allege that the persons whose 
names were forged failed to vote in the primary. The case was 
reversed, the Court saying, “that the indictment on the 
affidavit must show that the instrument in question can be 


made available in law to work the intended fraud or injury*. 


Intent to defraud will not be presumed from the 
mere making a false instrument. Frisby vs. United States 
38_App D.C. 22; Dowling vs. United States, 41 App. D.C. 11,16. 
In Bailey vs. United States, 13 F 24 20 _ 325, |the appell- 


ant, an attorney prosecuted a claim against the United States 


on behalf of the administrator of an estate. The Cm 


acknowledged the claim and made its draft payable td the ad- 


ministrator. Appellant signed the administrator's name and 


= 


added his and deposited the check in his account. No accounting 
was made of the money thus collected for three years when a 
special agent presented him a photostatic copy of the draft, 
and the endorsement thereon by defendant, and demanded payment. 
The defendant admitted that the endorsement was his and paid the 
special agent as requested. Thereafter, the indictment was 
returned, containing 2 counts and the defendant was convicted 
upon both. In reversing the conviction, the Circuit Judge held, 
among other things that the defendant had implied authority 
to endorse and cash the check, and therefore was not guilty 
of forgery. 

The uttering of a forged instrument with intent to 
defraud is forgery. But where the instrument is both forged 


and uttered by the same person, there is only the single crime 


of forgery committed. Frisby vs. United States, 30 App. D.C. 
22 State vs. Klughers, 98 N.i. 99 (iMinn.). 


The jury showed its confusion in returning a verdict 


of not guilty of forgery on count three but guilty of uttering 
on count four. The charging of four counts also put the 
appellant before the jury in a worse light. 

The Court gave counsel a typewritten preview of the 
charge it intended to give and it is in words and figures as 
follows - 

"Porgery and uttering are concerned with specific 

writings. In this instance two writings are involved 


and they are separate counts, one of forgery and one 
of uttering, related to each writing. The writing in 
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each instance is a release. The two releases involved 
are designated Government Exhibit No. 1 and Government 
Exhibit No. 2 in this case. They are also attached 
to the incictment which will be given to you. fhe 
essential elements of the offense of forgery; each 
of which the Government must prove beyond a reason- 
able doubt, are (1) that the writing in question was 
falsely made by the defendant; (2) that the defen- 
dant acted with specific intent to defraud and! (3) 
that the falsely made writing was apparently capable 
of effecting a fraud. In determining whether the 
writing in question was falsely made by the defen- 
dant it is not necessary the whole writing have been 
falsified but only that it contain some materia 
misrepresentation of fact. You should examine 
each of the writings in this case. Read them 
carefully and determine the truth or falseness 
the representations made within the four corner 
of the release itself and by viewing the releas 
as a whole in light of the testimoney and stipulations 
concerning the genuiness of the signature of Eric 
Lauer which appears on each release. For the release 
to be falsely made you must find that defendant 
signed the signature of Eric Lauer on a release 
without Mr. Lauer's direction or consent and without 
authority o& anyone acting on Lauer's behalf. 
“In @etermining whether the defendant made a 
false writing with specific intent to defraud it is 
not necessary that you find that anyone was actually 
defrauded. The defendant need not have the specific 
intent to defraud any particular person, company or 
the District of Columbia, but it is necessary that 
the defendant have had the specific intent to defraud 
somenne. Now I want you to listen carefully to what 
I have to say as to the legal meaning oF these words, 


"specific intent to defraud‘. That intent is not to 
be presumed from the mere making of a false instrument, 
As far as intent is concerned, intent may ound on 


the basis of some affirmative act such as the passing 

of a false writing or on the basis of other circum- 
stances from which such an intent may be inferred. 
Specific intent requires more than mere general intent 
to engage in certain conduct or do certain acts. A 
person who knowingly does an act which the law |forbids, 
intending with bad purpose either to disobey or dis - 
regard the law, may be found to act with specific intent. 


14 ~=- 


“Now as I have said, the specific intent must be 
specific intent to defraud. To have this intent 
it is not necessary that anyone actually have been 
defrauded.’ It is not necessary that anyone have 
actually suffered loss. To defraud is to commit a 
fraud, and I now wish to instruct you as to what 
is fraud. The law recognizes a specific interest 
in maintaining the integrity of instruments 
which is undermined by false writings. The question 
here is whether there was a specific intent to 
defraud by) making a writing which might prejudice 
another. A fraud exist where there is a false 
representation with reference to a material fact 
made with knowledge of its falsity with intent 
to deceive and with action taken in reliance thereon 
You must consider each of these elements in deter 
mining whether or not defendant had the specific 
intent to defraud. If you conclude that the defen 
dant had in some way met the requirements for financial 
responsibility either by agreement with the insurance 
company or payments he had made or promised to m 
he maybe found guilty of forgery and uttering if he 
made_and filed-a-fatse-writing_with Specific intent 
to defraud 2 nt was apparen e 
effecting a fraud under the instructions I have given 
you as to the meaning of these terms in law. The 
crux of this case depends upon your giving primary 
attention to whether or not a false writing as I 
have defined it was made and then determining whether 
that false writing was made with specific intent to 
defraud, that is whether it was made to deceive, 
whether action was taken in reliance thereon, and 
that the information given was material to the 
defendant's obtaining or not obtaining his driver's 
license or other benefits under the Motor Vehicle 
laws of the District of Columbia or benefits as 
against the insurance company or Mr. Lauer.” 


At the start of this charge, the jurors are 


directed to ‘determine the truth or falseness of the repre~ 


sentations made within the four corners of the release 
itself and by viewing the release as a whole’. So far as 
recollection gdées and as is apparent, each release recites 
a payment of different sums of money, which sum(s) in fact 


was not paid. But the truth or falsity of that statement does 


- 15 - 


establish requisite falseness in a forgery case. While this may 
found and justify the establishment of a case on the making of 

a false statement, the essential of a forgery case resides 

in simulating a valia document, not in creating a document 


| 


with false representations of fact in it. 
of Gilbert vs. United States, 370 U.S. 650, 82 Sup. ct. 1399, 
at 1404, the Court says (in disapproving the holding of this 
Court in Yeager vs. U.S., 59 App. D.C. ll, 32 F. 24a 402) . 
“Where the falsity lies in the representation 
of facts, not in the genuiness of execution, 


itis not forgery. Marteney vs. United State States 
supra, 216 F. 2d at 763 764.° 


| 
The Court's instruction alerted the jury for some 

false representation within the ‘four corners of the ‘release', 

and graduates to couple this with <:1e injunction that, in order 

to be falsely made, it must have been signed by appellant 

using Lauer‘s name without itr. Lauer's direction or consent 

and without authority of anyone acting on Lauer's behalf. ° 

This completely ignores appellants defense that he had ‘implied" 

authority to affix Lauer's signature; the prejudice resides 

in fact that appellant had stipulated that he had affixed 

the signatures of Lauer to the releases without the Girectton 

or consent of Lauer. The rule in this District supported 

by the great weight of authority is that an honest belief 


in appellant's claim of implies authority. if reasonable, 


is a valid and effective negation of criminal intent, 


Towles vs. U.S., 19 App. D.C. 741, in Bailey vs. U.S., 


F. 2a __, Judge Rudkin, in reversing a conviction for forgery, 


says : | 
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“...If, therefore. express authority was 
needed, the question whether the plaintiff 

in error was vested with such authority or 
honestly though mistakenly believed that he 
had such authority was for the jury. On the 
other hand, if the plaintiff in error had im- 
plied |authority to endorse the check or 

Graft arising out of his employment, there was 
no forgery of the endorsement no uttering 

or publishing of the forged instrument, and no 
offense against the laws of the United States. 
(Emphasis added) 


It is apparent from the foregoing, that appellant's 


claim of implied authority, furnishing as it does a special 
fact, irrevocably tied in with his stipulation that he signed 
Lauer's name. To erroneously directthe jurors' search for 
falsity in some representation, and pitch falsity on the bare 
proof that appellant did not sign Lauer’s name at Lauer's 
direction or with his consent, when appellant stipulated that 
fact- and ignore his claim of implied authority---leaves appel- 
lant hamstrung. The jurors have been directed to make a 
judgment in an evidentiary blind, without consideration of 
controlling considerations underlying and permeating the 
testimoney they heard. 

However, even if the trial Court correctly eliminated 
appellant's claim of implied authority, vitually instructing 
the jury that the instrume:t as drawn was false, and that 
the instrument as knowingly to be used, the grievance of the 
appellant is not assuaged. The Court then instructed the 
jury that the intent to defraud" could be found if appellant 
“passed the instrument. It is true that, under certain 


circumstances, an intent to defraud properly may be drawn from 
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such fact, but where, as here, there are special fact 
senting an evidentiary theory which, if believed; def 


the factual theory of the prosecution, it is prejudic 


ial 


error to instruct the jury thereabout when those facts are 


repeatedly brought to the attention of the Court. Levine VS. 


U.S., 104 U.S. App. D.C. 281, 282, 261 F. 2a 747, where Judge 


Fahy says. 


“The learned trial judge charged the jury 
in so far as is material, only as to 


factors the prosecution must establish 


beyond a reasonable doubt... .Notwithstanding 


the correctness of so charging, the rule is 


that 


it is reversible error for the court to refuse 
on request to instruct also as to the defendant's 


theory of the case....* 


See also, Marson vs. U.S., 203 F. 2¢ 294, at 912. 


It is undeniable that appellant, according 


testimony and with the impact of the documents considered in 
| 


connection with the Statute involved, was seeking to! retain 


his driving privileges after an accident. This was secured to 


him by the execution of the installment agreement to) pay the 


agreed damages, according to the Statute. The remaining 


activities of the Financial Responsibility Office as 


to sub- 


| 
sequent ‘determinations’ and *suspensions’ were wholly without 


validity. Appellant's conduct with reference to the 


and nis purpose thereat were to prevent the unlawful 


“releases” 


and 


illegal suspension of his driving privileges, which was 


accomplished. The charge of the court, however, charges 


the jury that the “crux” of appellee's case resided iin appel 


| 
lant's seeking to obtain" his driver's license. It made 
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further reference to a capacity to prejudice the rights or 
benefits of the Financial Responsibility statute which were 
not defined in the evicence or in the charge itself. 

In these particulars, the Court may “comment’ it is 
true, but flis does not embrace supplying non--evidentiary facts, 
sifting the case clear of evidence undercutting their signi 
ficance, and leaving unexplored or unexplained any permissible 
thesis of innocence apparent in the testimony. The vague re 
ference to the fact thatthe appellant may have in some way 
compliecd with the financial responsibility left it opaque to 
the necessary legal conclusion that he thereupon became then 


and throughout the entire transactions, entitled as a matter of 


law to “retain his driving privileges. In Benes vs. U.S. 


216 F. 2d 39, at pace 104, the Court says. 

*Still another defect in the charge was the 

function of the Court to state fully and ob- 

jectively the contentions of appellant with 

respect to his purpose in building Hunting 

Valley. 

To instruct the jury to weigh only the evidentiary 
residue resulting from the pointed references to such 
talisman of guilt is little more than a roving commission to 
find it. The whole thrust of the appellant's case, the flavor 
and substance of the documentary evidence, measuring the rights 
of the parties at the onset, and the conduct of the Financial 
Responsibility Office thereafter which the Statute itself 
prohibited, were thereupon withdrawn from the jury to appellant's 


prejudice. Sparf vs. U.S., 51, 64, Byrd vs. U.S., 119, U.S. 


App. D.C. 360, 342 F. 2d 939. 
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At any event, if it were conceded, arguendo, that 
appellant had neither express nor implied authority to affix 

Lauer's signature to the releases, but that his purpose was 

only to ‘retain his driving privileges which he honestly and 
reasonably believed to be his right, and for no ah SS: 

the essential ingredient of a guilty verdict in this case would 
be lacking. So, a party who uses a gun on the publci streets 


to regain property which he reasonably believes to be|his, is 


not guilty of robbing the person from whom he obtains it. 


Maloney vs. Com., 264 Ky. 783, 95 Sil. 24 578 


Bauer vs. State, 45 Ariz. 358, 43 P. 2a 203 
acc. State vs. Har. 99 Ariz. 56, 406 P. 2a 406 


People vs. Galalegos, Colo. . 274, B. 2d_ 608 


State vs. Spratt, 265 N.C. 524, 144 S.E. 24 |569 


(Eng.) Reg. vs. Hemmings (1864), 4 Fist. 5 F. 50, 
76 Eng. Reprint 46 


Also see cases: 46 ALR2a 1224-1228; 166 ALR 1003, 25 Va. 


Law Review 97, 98, 


| 
This Court also has treated with evidence, which, if 


believed, preempts a finding of guilty in forgery cases. 


In Sullivan vs. U.S., 85 U.S. App. D.C. 409, 178 F. 24 723 


| 
at page 410, Judge Proctor says (in reversing his conviction) : 


entire statement was to impress the jury wi 

a belief that the defendant's admitted pres 

tation of the prescription at the store legally 
amounted to an uttering within the meaning of the 
statute. Whereas, there was no such uttering unless 
the defendant actually intended to get the drug, 

for otherwise the iraudulent purpose essential to 

a criminal uttering was lacking. * 


“However, we think the likely effect of ah 
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In the Sullivan case, the addict had actually forged 
@ physician's name to a prescription for narcotics and pre~- 
sented the prescription to the druggist, BUT THE ADDICT CLAIMED 
THAT HE HAD NOTIFIED TEE NARCOTIC PEOPLE OF HIS ACTIVITIES 
AND ONLY SANTED TO GET TO A HOSPITAL TO BE TREATED FOR HIS 
ADDICTION. The trial Court, as here, had merely instructed 
on the significance of the forgery and uttering, SHORN OF THE 
SPECIAL FACTS. 
Sate THE TRIAL COURT ERRED IN CHARGING THE JURY THAT 


INTENT TO DEFRAUD COULD BE INFERRED FRO THE 
DISTRICT OF COLUMBIA'S RELIANCE UPON THE RELEASE. 


The Forgery Statute in the District” provides, inter 


“Whoever, with intent to defraud_or injure another, 
falsely makes or alters any writing of a pubise 
or private nature which might operate to the 


prejudice of another...“ (Emphasis added) 


The issue in this case was whether the defendant 
falsely made the release (1) with the intent to defraud, 
{2) a public or private writing which might operate to the 
prejudice of another. Under the evidence as adduced, it is 
crystal clear that while the defendant wrote Lauer's Name 
without his express or written authority, it was not false, in 
the sense that iits design was to deprive Lauer because Lauer 
had no further interest according to the Insurance Company 
which testified that it was the subrogee of Lauer's interest, 
who had executied a complete release to the defendant, and 


2nitle 22-1401, D.C. Code. 
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the defendant in turn had formally agreed to pay the) Company 

in return for his driving privileges. The District could not 

be prejudiced because the agreement put beyond the reach of 

the Financial Responsibility Act, its sole interest,) and the 

Insurance Company could not be harmed because of the defendant's 

knowledge of the subrogation and formal agreement to pay it in 

installments. | 
The testimony with reference to the thira and fourth 

counts of the indictment leave even less room for either finding 

a false writing in the statutory sense, and intent to defraud 

oer a capacity to defraud. For here all of the installments 

had been fully paid, and the defendant has received from his 

bank the cancelled check showing receipt of the total sum by 

both Lauer and the Insurance Company. | 
It is submitted that the only way that the jury 

could find that there was a flase writing, made with the 

intent to defraud, which might operate to the prejudice of ano- 

ther, was to infer from the fact of the false writing and 


acknowledgement that there was an intent to defraud and that 


the writing thus created might operate to the prejudice of 


some unparticularized organization or person. This !gap was 
only bridged by the error contained in the Court's qnstruction 
to which defendant repeatedly and affirmatively objected. The 
law in this District is just to the contrary of the| Court's 
instruction. Here the law is that the intent to defraud may 


not be drawn from the mere making of a false writing, no case, 
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as yet found by the writer, has ever justified an instruction 
that the intent to defraud may be drawn from either the 
wrongful, improper or unauthorizeec execution or creation of a 
public or private writing. See TOWLES vs. U.S. 19 Apps. D.C. 
471, FRISBY vs. U.S. 38 Apps. D.C. 22 and DOWLING vs. U.S. 
41 U.S. Apps. D.C. This nas been the law in the District of 
Columbia for a great many years. 

In addition to the foregoing it was the defendant's 
unchallenged statement that he signed the party's name to the 
releases because he was of the opinion that he had implied 
authority to do so. The Court did not instruct the jury that 
such a state of facts, if it existed, would be in complete 
negation of an intent to defraud but took the direct view of 
the law and instructed the jury that they could infer an intent 
to defraud from the fact that the defendant had not been 
authorized by Lauer to affix his name to the releases. This 
effectively usurped and took away from the jury the sole 
defense on the question of his integrity in the transaction 
and left the defendant helpless to the improperly elevated 


argument of the' Government which was buttressed on his lack of 


authority as the tuchstone of guilt. See TOWLES vs. U.S. 19 


Apps. D.C. 471 and cases cited. Whatever may have been the 
jury’s view of the evidence as the existence of implied 
authority, the instruction of the Court excluded any jural 
consideration of this matter and foreclosed argument of counsel 


in this area. 
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THE TRIAL COURT ERRED IN REFUSING TO CHARGE THE 


JURY THAT SOMEBODY »iUST BE DEPRIVED OF SOMETHING 
IN ORDER FOR THERE TO BE A FORGERY. 


The statute> requires as one of the elements of 
forgery “with intent to defraud or prejudice the right of 
another..." There was not a scintilla that anybody had a 
right which could have been prejudiced. In fact the| evidence 
is to the contrary and to the effect that the Appellant knew 
it. He had been released by the other motorist. He had filed 
a valid agreement with the Financial Responsibility Section in 
accordance with the statute. He had done all that hee was re- 


quired to do. Whose right could be defrauded or prejudiced? 
I 


Iv. THE TRIAL COURT ERRED IN REFUSING TO CHAX 5 THE 

JURY THAT WHEN AN INSTRUMENT IS FORGED AND UTTERED 

BY THE SAlic PERSON, KE CAN ONLY BE GUILTY OF FORGERY. 

The forgery statute in the District of Columbia 
differs from the Federal statute in thatour local statute mav 
be violated by either forgoing or uttering a forged instrument. 
The law has been long established in this jurisdiction that the 
statute charges merely one offense which could be committed in 
any one of the statutory alternatives provided. Where, as 
here, the evidence is undisputed that the defendant /both 


created ane uttered the instrument, only one offense could 
| 


have possibly been committed, and the government was required 


to elect. PRICE vs. U.S. 53 Apps. D.C. 164, SIMMONS vs. US. 
37 Apps. D.C. 280. 


TT 


3nitle XXII, Section 1401, D.C. Code, 1967 edition. 
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Furthermore, the submission of four’ counts, with 
judicial insistence that the jury bring separate verdicts on 
each unduly prejudiceithe defendant in his defense of the case4 
and presented the defense with addressing itself to a distinctior 
between the counts that does not exist in the law of the 
District of Columbia. Furthermore, it thoroughly confused the 
jury, which found him not guilty of foregoing the second 


release, but guilty of uttering the same release which he, ané@ 


he alone had admitted creating. Defendant requested the elec- 


tion and objection of the submission of four counts. In light” \ 


of the Court’s restriction on counsel to argue the effect of 
this case on a lawyer, the submission of the four counts put an 
unendurable burden of this Gefendant who has never denied his 
conduct or cheated either the District of Columbia or any party. 
On the other hand, the District has illegally required both 

the releases, without warrant in law, and illegally exacted the 
excessive amount of security after all of the damages claimed 
had been fully paid, and neither the Insurance Company or the 
driver Lauer has ever furnished the unrequired releases for 


which they had long since admittedly received complete 
monetary satisfaction. 


Vv. THE TRIAL COURT ERRED IN REINSTRUCTING THE 
JURY IN GOING EEYOUD THE QUESTION ASKED BY THE 
JURY. 


SoRsw vs. U.S. 118 U.S. Apps. 11, 331 PF 2nd 85. 
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After the jury had been deliberating for mor 


(10) hours, it sent out a note asking, “hat impact did 


character testimony have on intent to defraud?” At thi 
the Court indicated that it had decided to repeat the | 
evidence instruction it had previously given them, but 


addition, was going to instruct them (in substance) th 
| 


le than 


is juncture, 
character 
, in 


at they 


“could find intent to defraud’ from the false making and passing 


of releases. Appellant, of course, objected, but the 
proceeded to instruct them as it had indicated. The x 
uction proved fruitful, for the jury brought in a verd 
shortly thereafter. | 

In the situation that the Court was called o 


treat, the rule requires that the Court take special ¢ 
| 


Court 
e-instr- 


ict 


nm to 


are in 


framing such supplemental instructions, if prejudice to the 


defendant is to be avoided. BURTON vs. U.S. 196 U.S. 


283, 307, 


25 Sup. Ct. 243, U.S. vs. LOUIE GIM HALL, 245, F 2d 338, 341: 
| 


SMITH vs. U.S., 230 F_ 2d 935, 940. The charge to whic 


is entitled, upon proper request, in such circumstance 


abstractly points to his theory of defense, and one whi 
not unduly emphasize the theory of the prosecution, th 


de-emphasizing, proportionally the defendant's theory. 


PEREZ vs. U.S. 297 F. 24 12. 16. 


h he 

is is one 
which precimely and specifically, rather than generally and 
ch does 


ereby 


In POWELL vs. U.S., 347 F 2a 156 (1965), the Court 


Sh 


‘Where a jury, desiring additional instruction, 
makes explicit its difficulties (the) 
trial court should clear them away with 
concrete accuracy. Bollenback vs. U.S., 
326 U.S. 612, 90 L. - 350. 

Particularly in a criminal trial the 
Judge‘s last word is apt to be the de- 
cisive word. If it is a specific ruling 
on a vital issue and misleading, the 
error is not cured by a prior unexception- 
able and unilluminating abstract charge.’ 


Besides partaking of the imbalance which character- 
ized the original charge, the re--charge further de~-emphasizes 
and thesis of appellant's innocence and is stripped of what 
little inference of innocence it contained. It is obvious 
that the jury was in no need of guidance to evidence indica- 
tive of the existence of a criminal intent to defraud, but 


only what leverage character evidence may have afforded to deal 


with an intent to defraud they might otherwise find. This 


final thrust diverted their attention as if the Court were 
Saying character evidence is good but intent to defraud is the 
thing. 

vi. THE TRIAL COURT ERRED IN LIMITING THE NUMBER OF 


CHARACTER CHARACTER WITNESSES TO TEN TEN, "AND IN REFUSING TO 
PERMIT COUNSEL FOR THE DEFENDANT FROM ARGUING 


THE Cee OF A CONVICTION OF THE DEFENDANT 

AS A LA‘ WHILE AT THE SAME TIME, | PERMITTING 

THE GOVERNMENT COUNSEL TO USE THE DEFENDANT'S _ 

OCCUPATION TO BLOW UP THE FFENSE. 

In the early afternoon of the first day of trial it 
appeared to Appellant's counsel that the case would soon break 
down. They hastily called many character witnesses to testify 


as to Appellant"’s good character, including four judges. Trial 
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recessed before these witnesses could be called. The following 
| 
morning the trial judge limited the number of character and 


refused counsel's request to inform the jury of the) names or 


positions of the witnesses not called. Appellant seers that 
this was an abuse of discretion in that it prevented the jury 


from getting the benefit of all the character testimony. 


| 
The crucial nature of character testimony was high- 
| 


lighted by the fact that the only question asked by |the jury 

had to do with character testimony. There seems to jbe no 

valid reason for limiting character witnesses to ten, especially 
for a lawyer who has been practicing for tuenty tive (25) 


years and has had varied interests in a large variety of Church 


and civic enterprises. 


In the case of Edington vs. U.S. 64 U.S., 361, 366, 
which is the basic authority for the good reputation] instruction, 
the Court emphasizes that the instruction is most valuable 
in forgery cases. To limit a lawyer to 10 witnesses who could 
and did have three times that number ready and willing to 
testify, seems rather harsh and certainly not dictatea by the 
time element, because a character witness: testimony hardly 
takes more than a minute and a half, including the time for 
taking the oath. (Which could be given in mass to all at 
once and thus save that one half minute of each witness) . 

If the Government was to be permitted to argue a 
greater culpability on the part of the defendant pecans he 


was an attorney, it seems only fair that the defendant should 
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have been permitted to argue the consequences of the convic:: 


tion to the defendant who was a lawyer. It would seem ordinary 


fairness would have dictated such a course. 
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CONCLUSION 


| 
For these errors, therefore, it is respectfully 
urged that the conviction be reversed and the indictment 
dismissed. 
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